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February 19, 2004

S. F. Public Utilities Commission
1155 Market Street, 4" Floor
San Francisco, CA 94103

Re: Alameda Watershed Habitat Conservation Plan

The purpose of thisletter isto provide the thoughts of the Alameda Creek Alliance (*ACA”) on
crafting a Habitat Conservation Plan (“HCP”) for San Francisco Public UtilitiesCommission (“SFPUC”)
lands within the Alameda Creek watershed. This letter is provided in the spirit of cooperation and
congtructive participation in the SFPUC s HCP process. We are dedicated to working closdaly with the
SFPUC and state and federd regul atory agenciesto achieve long-termconservation measures for imperiled
wildlife within the SFPUC Alameda Creek watershed lands.

The HCP should cover dl of the specia status plant and animal species potentialy occurring in the
watershed, as lised in Tables I11.E.1 and 111.E.3 in the SFPUC Find EIR for the Alameda Watershed
Management Plan.

The following specia-status fishspecies should aso be covered under the HCP: Central Cdifornia
Coast ESU stedlhead trout (Oncorhynchus mykiss), Pacific lamprey (Lampetra tridentata), River
lamprey (Lampetra ayersi), and Sacramento perch (Archoplitesinterruptus). Central California Coast
ESU stedhead trout are a federdly threatened species and Pacific lamprey are a federd species of
concern. The rationa for including these species is detailed in the ACA’s comments on the draft
Environmenta Impact Report for the SFPUC Alameda Watershed Management Plan
(www.alamedacreek.org/Reports DatalDEIRcomments.pdf ) . The rationde for induding the river
lamprey and Sacramento perch isdetailed in the 1995 Department of Fish and Game publication “Fish
Speciesof Specia ConcerninCdifornid’ (www.dfg.ca.gov/hepblinfo/fish_ssc.pdf) andthe 1996 U.S. Fish
and Wildlife Service publication “Recovery Plan for the Sacramento/San Joaquin Delta Native Fishes.”
All of these species have occurred in the past, currently occur, or have the potentia to occur in the near
future within the HCP coverage area.

The HCP should also cover the Cdliforniahorned lizard (Phrynosoma coronatum frontale) and
Berkeley kangaroo rat (Dipodomys heermanni berkeleyensis), for the reasons outlined in the ACA
comments on the Alameda Watershed Management Plan EIR. For additiona special datus plants that
could occur within the covered HCP lands, the SFPUC should consult Appendix B of the East Bay
Regiond Park Didtrict’'s draft Land Use Plan for Sunol and Ohlone Wilderness Regional Preserves
(www.ebparks.org/resources/pdf/land_stew/sunchl_draft_up.pdf).




The atachment to this letter provides an overview of our position on the regulatory

requirements of HCPs. These requirements provide that an HCP must:

minimize and mitigate take of covered species to the maximum extent practicable;

ensure surviva of and contribute to recovery of covered species

include detailed, measurable biological gods and objectivesfor al covered species

provide a higher standard of conservation for the rarest covered species than more common, wider
ranging species

include a conservation management and monitoring progrant

ensure take of covered speciesis commensurate with implementation of promised conservation;
provide contingency funding and management planning;

not credit existing preserve lands towards HCP conservation goals absent improved conservation
menagement;

free HCP preserve lands from dl harmful land use

provide for independent scientific and legd review of HCP and supporting documents;

release draft biological opinions, Section 10 findings, and implementing agreements for public review
and comment;

assure HCP implementation funding;

specify any harmful effects of permitted take

monitor HCP compliance so that the take permit can be revoked in the event of non-compliance; and
ensure the permitted activities are incidentd to otherwise lawful activities

Sincerely,

Jeff Miller
Director, ACA

cc: U. S FHshand Wildlife Sarvice

National Marine Fisheries Service
Cdifornia Department of Fish and Game
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Regqulatory background

Section 10 of the Endangered Species Act, 16 U.S.C. 88 1531 et seq. (“ESA”) authorizes the
Secretary of the Interior or the Secretary of Commerce (“ Secretary”) to permit activities otherwise
prohibited under the ESA’s Section 9 “take’ provisons under certain very limited circumstances.

Take may be authorized under Section 10 through issuance of an incidentd take permit for activities
carried out inaccord withan approved Habitat ConservationPlan(*HCP’). 16 U.S.C. §1539(a). Before
issuing a take permit, the Secretary must make findings induding: (1) the taking will be incidentd to an
otherwise lawful activity; (2) the applicant will, to the maximum extent practicable, minmize and mitigate
the impact of such taking; (3) the applicant will insure that adequate funding for the conservation plan will
be provided; (4) the taking will not appreciably reduce the likelihood of the surviva and recovery in the
wild, (5) any andl other measuresrequired by the Secretary have been met; (6) the Secretary hasreceived
the necessary assurances that the Plan will be implemented. 16 § U.S.C. 1539(a)(2)(B); 50 C.F.R.
17.22(b)(2). The Secretary must also prepare a biologica opinionfor any HCP to ensurethat issuance of
an take permit will not jeopardize listed species or adversely modify critical habitat, and will actually
conserve affected listed species. 16 8 U.S.C. 1536(a)(1); 1536(a)(2).

The ESA prohibitsany “person” from*“taking” threatened and endangered species. 16 U.S.C.8 1538,
50 C.F.R. § 17.31. The definition of “take”, found at 16 U.S.C.8 1532(19), states,

The term “take” meansto harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or
to attempt to engage in any such conduct.

The term “person” is defined in the ESA to indude “any officer, employee, agent, department, or
ingrumentdity. ..of any State, municipdlity, or politica subdivisonof aState... (or) any State, municipdity,
or political subdivison of a State...” 16 U.S.C. 8§ 1532(13). Numerous cases have confirmed that
government entities are responsible and liable for violations of the ESA, indluding Sierra Club v. Y eutter,
Defenders of Wildlife v. EPA,? Pdila v. Hawaii Department of Land and Natural Resources® and
L ogoerhead Turtle, et. a, v County Coundil of Volusa County, Florida.* In another relevant case dedling
with state regulated fisheries, the Court ruled

1 926 F.2d 429, 43-39 (5" Cir. 1991)
2 882 F.2d 1294, 1301 (8" Cir. 1989)
3 639 F.2d 495, 497-98 (9" Cir. 1981)

4 (11 Cir. 1998)
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...the gtatute not only prohibits the acts of those parties that directly exact the taking, but aso bans
those acts of athird party that bring about the acts exacting ataking. Webdieve that...agovernmenta
third party pursuant to whose authority anactor directly exactsataking of an endangered species may
be deemed to have violated the provisions of the ESA.

Strahan v. Coxe, et a.®

The preceding requirements, dong withagency regulations, policy guidance, and case law interpreting
them, providethe bass for the concepts and standardsset forthinthese comments. Whilethe body of case
law interpreting the requirementsfor take permitsand HCP sisill rdaively smdl, the caselaw that exigts
strongly supports a gtrict interpretation of the requirementsin favor of conservation of covered species.

Applicants for take permits and the Secretary mugt follow certain principlesin order to craft sound
HCPs. These principles are set forth below.

a. HCPs must minimize and mitigate take of cover ed speciesto the maximum extent
practicable

One of the most important requirements of ESA Section 10 is that HCPs must identify steps to both
minmize and mitigate take of covered species to the maximum extent practicable. [See 16 U.S.C. §
1539(a)(2)(B)(ii): “the gpplicant will, to the maximum extent practicable, minimize and mitigate the impacts
of such teking.”]

HCPs mug objectively and independently evauate any assertions by agency participants or
beneficiaries that certain mitigation measures are "impracticable’ or "infeasble” Such assertions must be
supported by reliable and specific documentation of impracticability or infeaghility. [See U.S. Fishand
Wildlife ServiceHabitat Conservation Planning Handbook at page 7-3.] Thedternaivesandyssmust not
be congtrained by what the take permit applicant or beneficiaries deem economically "practicable” or
"feagble" [HCP Handbook at page 3-35.]

Courts have struck down HCPs and take permits for failing to ensure that their effects had been
minimized and mitigated to the maximum extent practical. Nationa Wildlife Federation, et d. v. Babbitt;®
SeraClub et d. v. Bruce Babbitt et d.” InNationa Wildife Federation, the Court stated “. . .the statutory
phrase “ maximum extent practicable’ nonethd essrequiresthe Serviceto congder an dternative involving

5 127 F.3d 155 (1¢ Cir. 1997)
® 128 F. Supp. 2d 1274 (E.D.Cal. 2000)

7 15 F. Supp. 2d 1274 (S.D.Ala.1998)
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greater mitigation.... The plain language of the [statute]...is not satisfied by a fee s&t, as here, a the
minimum amount necessary to meet the minimum biologica necessities of the covered species™

Certain principlesmust be followed to ensure that take of covered species is minimized and mitigated
to the maximum extent practicable. Adherence to these same principles is dso necessary to ensure no
appreciable reductioninthelikeihood of surviva and recovery, or “conservation” of HCP covered species,
as discussed under Section b. below.

b. HCPs must ensur e survival and contributeto recovery of covered species

HCPs must not appreciably reduce the likdihood of the surviva and recovery of covered speciesin
the wild. 16 U.S.C. §1539(a)(2)(B)(iv). But HCPs must aso go one step further and provide a net
benefit, or “conserve’ covered pecies.

The Secretary must comply with ESA Section 7 conservation standards for al covered specieswhen
gpproving the HCP and issuing anincidentd take permit. Congress titled Section 10 “conservationplans’
consstent with the ESA Section 3 definition of the term “conservation” to include al measures necessary
to bring federally listed speciesto a point a which ESA protections are no longer necessary. 16 U.S.C.
81532(3). “[A]ll measures necessary...” includes cons stency withany recovery plans prepared pursuant
to Section 4(f) of the ESA. HCPs must therefore be consstent with available recovery plans, and move
beyond the status quo to actively improve the conservation status of al covered species, especidly the
rarest species. HCPs must provide a net benefit to covered species even if the planning areais just a
portionof thespecies range. HCPsmust a so ensure surviva and contributeto recovery of plantsfor these
same reasons.

HCPs must abide by the fallowing principles to minimize and mitigate take of covered speciesto the
maximum extent practicable, and to ensure the program will not appreciably reduce the likelihood of

surviva and recovery of covered species.

1. HCPs must minimize and mitigate take

HCPs mugt identify steps to both minimize and mitigate take of covered species. Despitethis, HCPs
often greatly emphasize mitigation indead of minimization by establishing mitigation standards while
excluding controversa standards for avoidance.

Mitigation is an important component of HCPs, but this must be proceeded by earlier, project-level
steps to minimize permitted take, including measures such as consderation of less harmful dternative

8128 F. Supp. 2d 1292-93
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projects, project redesign, project re-locationand reduction of project footprint among others. HCPsmust
articulate those limited circumstances under which un-avoidable impacts will be authorized as permitted
activities proceed.

In-kind, on-the-ground mitigationis aso necessary to mitigate take of covered speciesto the maximum
extent practicable. Some HCPshave unfortunately authorized out-of-kind mitigation, whereby destruction
of onetype of vegetationor speciesisalowed inexchange for conservationof an entirdy different type of
vegetation or species. Some HCPs have dso unfortunately authorized substitution of monetary
compensation for actua land acquigtion. In one example, the City of San Diego Multiple Species
Conservation Program Subarea Plan dlows devel opersto mitigate the loss of imperiled southern maritime
chaparrd vegetation with compensation elsawhere of native grassdands or oak woodlands and others, or
the payment of a mitigation fee. Fees charged are far below the amount necessary to purchase
compensation southern maritime chaparral due to extremey high costs for coastal property. These
techniques remove the ability of the San Diego M SCP to minimize and mitigate take to the maximum extent
practicable, and to ensurethat permitted activitieswill not appreciably reduce the likelihood of surviva and
recovery of southern maritime chaparral-dependent covered species.

2. HCPs mustindude detailed, measur able biological goals and obj ectivesfor
all covered species

Detaled measurable biologica goas and objectives for dl covered species are essentid to ensure
HCPs will minimize and mitigate take to the maximum extent practicable, and to ensure that permitted
activitieswill not gppreciably reduce the likelihood of survival and recovery of covered species.

A clearly articulated set of biologica godsand objectives for the overdl program and each covered
species are essentid to the success of HCPs. Biologica goas and objectives are necessary to guide
implementation of the HCP and to provide a trangparent process of HCP planning and implementation to
maintain public trust. The primary purpose of HCPs is to authorize take of species covered by the
program, so biologicd gods and objectives mus aso be established as conditions for coverage of the
target species and to judtify the take permit.

HCP biologica gods should be prepared by an independent body of scientists with proven expertise
withthe covered species, made available for public review and comment, and subsequently findized prior
to approva of the HCP. Biologica goas should be established in congderation of the rarity, endemism,
population viability and connectivity needs for each covered species.

HCPs mugt contain biologica goas and objectives according to the U.S. Department of Interior and
Commerce' s Find Addendum to the Handbook for Habitat Conservation Planning and Incidentd Take
Permitting Process (“five-point policy”). Federal Register 65 at 35250-35252, June 1, 2000. According

to the policy,
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Determination of the biological gods and objectives is integrd to the development of the operating
conservation program.

Inthe context of HCPs, biologica gods are the broad, guiding principlesfor the operating conservation
program. They are the rationde behind the minimization and mitigation Strategies.

For more complex HCPs, biologicd objectives can be used to step down the biologica gods into
manageable, and, therefore, more understandable units.

...the biologica gods and objectives of HCPs covering [species with recovery plan gods| should
support the recovery goas and conservation.

Id. at 35251.

Biologicd gods and objectives must address each species covered by a HCP. Landscape or habitat-
level gods and objectives done are not adequate to provide for a successful HCP.

...each covered species must be addressed asiif it werelised and named onthe permit. Although the
gods and objectives may be stated in habitat terms, each covered species that falls under that goa or
objective must be accounted for individualy asit relates to that habitat.

Id. at 35251.

Biologicd objectives must include species- and preserve area-specific conservation management and
monitoring measures, as discussed in the five-point policy. 1d. a 35251. These must include objectives
for how many populations, or the amount of habitat that will be protected over the life of the permit.
Objectives for the program mus dso cdearly articulate those limited circumstances under which un-
avoidable impacts will be authorized as permitted activities proceed.

After establishment of the godsand objectives, HCPsmust a so undergo andlyss to determine whether
the program will actualy conserve the species. According to the five-point policy,

Regardless of the type of goa used, at some point, all HCPs must undergo a species by species
andyds. If an HCP is planned on a habitat basis, a species-by-species anadyss must be made to
determineif the HCP adequately covers the species.

Id. at 35244.

3. Therarest cover ed speciesrequire a higher sandard of conser vation than
mor e common, wider ranging species
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There is a tendency among HCPsto treat dl covered species as if they are of Smilar conservation
satus. Y et therarest covered specieswill inevitably need greater and more specific conservation measures
than others, and so must be provided more rigorous biologica goas and objectives and HCP standards
to ensure minimization and mitigation and no appreciable reduction of survival and recovery of covered
Species.

Many muitiple species HCPs operate under the mistaken assumption that genera habitat protection
will automaticaly result in conservation of al covered species. This may be true for more common, wider
ranging species, but genera habitat protectionaone will not make asuccessful HCP. According to the five-

paint policy,

...populations of a narrow endemic species that occur within awider ranging habitat type may not be
adequately covered by an HCP that depends solely onamount of habitat conserved inabroad genera
area and does not specify particular locations where the habitat for that speciesis conserved.

Id. at 35245.

The range and digtribution of the rarest covered species may be so reduced that protection and
management biologica objectives must providefor protectionof al known population locations, including
those discovered through future project-level surveys, a least until such time that restoration and
enhancement measures under the HCP have greatly improved the species satus. All impacts to these
species mus be avoided, and criteria mug be crafted identifying the very narrow circumstances when
impacts will beauthorized, suchasin the case of removd of dl economic property use or essentid public
hedlth and safety projects.

For thesecovered species, dl known populations must be included within preserve systemboundaries.
In the dternative, protection and management biologica objectives and HCP implementation standards
must gpply to these species both inside and outsde of the preserve system.

Multiple species HCPs often identify the amount of habitat which will be saved for each of the rarest
gpecies, but the plans should aso clearly identify the worst case take scenario, eg. what is the maximum
loss of hahitat for each covered species that will be dlowed, whét is the qudity of habitat wherelosseswill
be alowed, how many |osses of mgjor known populations and roosting siteswill be permitted and how will
their importance be determined, etc?

The rarest covered species must also be the subject of intengve, seasondly appropriate surveys elther

through the planning process for sngle / few-property- or multiple species HCPs, or as projects come
forward over the life of the permit for multiple speciesHCPs. Either way, there must be a concerted effort
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to improve the knowledge of the range and distribution of such species and to ensure conservation of
important populations be they known now or discovered in the future.

4. HCPs must include a conser vation management and monitoring program

A conservation management and monitoring program is an essential component of any HCP, and is
indigpensable in ensuring full minimization and mitigation of dl impacts from permitted activities and that
permitted activitieswill not appreciably reduce the likelihood of surviva and recovery of covered species.
Species- and preserve area-pecific conservation management planningisessentid to the successof HCPs.
Monitoring aso is a mandatory dement of dl HCPs (See 50 C.F.R. 17.22, 17.32, and 222.307),
according to the five-point policy. Federal Register 65 at 35251.

The monitoring program plays as essentid role of determining whether the chosen dtrategy(ies) is
providing the desired outcome (i.e. achieving the biologica gods of the HCP).

Id. at 35253. The monitoring plan should be a component of the HCP's conservation management
program.

Many HCPslack detailed conservation management-rel ated biologica objectives or monitoring plans
at the time of approva, despitetheir importance and inviolationof the ESA and implementing regulations.

The conservation management and monitoring planmust providemany of the essentia details identifying
gpecificaly how and when biological goals and objectives will be accomplished. The plan mugt address
conservation management of al known covered species populations and each portion of the preserve for
the life of the permit, with an amendment process as new populaions are discovered and additiona
preserve lands acquired. The management and monitoring plan should provide extensive detal on the
following topics and others:

Management agency

Fire management, including emergency response and prescribed fire
Fencing

Signing

Minimization of edge effects, including exotic species control, lighting, noise, trashing dumping and others
Restoration

Seed banking

Authorized preserve uses

Public access points

Preserve staff duties

Education, including neighborhood and school programs
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Monitoring of covered species populations
Monitoring of segments of the preserve
Management adjustments in response to monitoring

The conservation management and monitoring planshould be prepared early, prior to approva of the
program and distributed for public review and comment as apart of the total draft HCP package. The
benefits of early preparation — sound science, certainty and public trust — by far outweigh any burden of
increased initial HCP preparation codts.

Early preparation of the conservation management and monitoring plan meansit will only specificaly
address known covered species populations and exising preserve lands, with a general outline of how
imperiled species populations subsequently discovered or acquired preserve areas will be managed and
monitored. The plan should therefore be amended as new information is recelved, and re-opened for
public and agency review and comment at least once every 3 years.

Funding for implementation of conservation management-related biologica goas and objectives and
monitoring under the plan must be assured for al HCPs as discussed in section ¢ below.

5. Take of covered species must be commensur ate with implementation of
promised conservation

The purpose of HCPsisto ensure conservation of covered species while alowing otherwise harmful
activitiesto proceed. Y et harmful activities and resulting take are often permitted by participating agencies
at arate far exceeding promised conservation measures, under many HCPs.

Take of covered species under HCPs mugt be commensurate with funding and implementation of
conservation commitmentsto ensure full minimization and mitigationof al impactsfrom permitted activities
and that permitted activities will not appreciably reducethe likdihood of surviva and recovery of covered
species. Specificaly, take of covered speciesand habitat must only proceed as conservation commitments
are fulfilled, induding land acquisitions per mitigation ratios or other HCP standards, conservation
management and monitoring, and others. Accomplishing HCP god's and objectives must be a condition
of the HCP and section 10 permit. Permitteesmust be hdld liablefor dl conservation commitments under
milestones envis oned inthe programonceany contempl ated take has occurred under a particular milesone
segment.

6. HCPs mus provide contingency funding and management planning

“No Surprises’ assurances are now granted as amatter of routine for al new HCPs. These assurances
gregtly limit permittee’ sligbility for commitments of additiona land, water, or funding, or futureredtrictions
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on use of land or water after gpprova of an HCP, in violation of the ESA. Worse, HCPs rarely provide
amilar stringent, legal assurances for planned conservation activities.

As long as no surprises assurances continue to be granted, HCPs must dways provide assured
contingency funding and management planning (e.g. additiond land preservation) for all changed
circumstances to ensure full minimization and mitigation of dl impacts from permitted activities and that
permitted activities will not appreciably reduce the likelihood of surviva and recovery of covered species.
According to the Secretary’ s Habitat Conservation Plan Assurances (“No Surprises’) Rule,

Many changes in circumstances during the course of an HCP can reasonably be anticipated and
planned for in the conservation plan ... and the plans should describe the modificationsin the project
or activity that will be implemented if these circumstances arise.

Federal Register 63 at page 8868. Further, according to the Secretary’ s five-point policy,

The No Surprises assurances encourage contingency planning. Changesin circumstances that can be
reasonably anticipated during the implementation of an HCP can be planned for in the HCP.
...Precisaly because nature is so dynamic, planning for changes circumstances and adopting adaptive
management drategies within the HCP, permit, or [implementing agreement], if used, will better serve
both the needs of the permittees and endangered species conservation.

Federal Register 65 at page 35243.

Assured contingency funding must also be provided for unforeseen circumstances. Take permit
goplicantsmust be extremdy diligent and anticipate and include as many possible changed circumstances
scenarios in the HCP, as wdl as the anticipated costs, management planning, and conservation
commitments necessary to address these circumstances.

7. Existing preserve lands must not be credited towards HCP conservation
goals absent impr oved conser vation management

In many cases, participating agencies in multiple species HCPs seek to reduce expenses by counting
exiging public lands towards the total amount of land “protected” under the new HCP. Existing public
lands must only be counted towards HCP conservation goas when these areas are re-dedicated to the
HCP hiologicd gods and objectives and as part of the HCP preserve system, and substantid new
consarvation management and monitoring is provided. This means that these lands mugt be formdly re-
dedicated, and detailed preserve- and species-specific conservation management plans must bein place
with a commitment to necessary yearly implementation budgets for dl such lands at the time of program
approval, subject to amendment as additiona lands are brought into the preserve.
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It isessentid that dl landsincuded inany HCP preserve actudly be important for the covered species
S0 as to further the biologica gods and objectives, maintain public trust, ensure full minimization and
mitigation of al impacts from permitted activities, and ensure that permitted activities will not gppreciadly
reduce the likelihood of survival and recovery of covered species.

8. HCP preservelands must be free from all harmful land use

Conservation management of covered species should be the primary purpose of any preserves
established under HCPs. Activities harmful to covered species must be excluded from HCP preserve
lands. Compatible, low-impact uses like hiking, bird-watching and photography may be appropriate on
preserve lands. But these lands should not be subject to “multiple use’-type management, such as that
practiced by the U.S. Bureau of Land Management or Forest Service whose mission throughout the
entirety of their non-wilderness holdingsis to ba ance resource conservation with continuing exploitation.
A baance between conservation of covered species and urban development or other permitted activities
should be struck under HCPs, but by a different means whereby preserve aress are off-limits to harmful
uses, and conservation restrictions are reduced on remaining lands.

9. Take permit applicants must provide for independent scientific and legal
review of HCPs and supporting documents

Take permit gpplicants should provide for independent scientific and legd review of important HCP
documents prior to programapproval to ensure sound science, lega compliance, and to build and maintain
public trust. Independent expert review should aso be conducted periodicdly after gpproval of HCPs.

HCPs often involve very complex conservation and policy strategies, addressing numerous covered
species with widdly varying conservation needs. Because of this, HCP documents will only benefit from
independent scientific and legd review. Documentswhich should be subject to expert review include those
addressing biological gods and objectives, preserve design, conservationmanagement and monitoring, and
species-by-species coverage review. Documents common to most HCPs should aso be subject to
independent expert and public review, induding the draft biologica opinion, draft section 10 findings, and
draft implementing agreement, among others.

HCPs must mnimize and mitigate take, ensure surviva, and contributeto recovery of covered species,
among other ESA section 10 and 7 mandates. The Secretary must prepare a ESA Section 7 biologica
opinion for any HCP to ensure that the granting of an incidenta take permit will not jeopardize listed
speciesor adversdy modify critica habitat. The Secretary must aso prepare a set of findings onwhether
the HCP meetsdl ESA Section10 standards. And the Secretary and take permit gpplicant oftencraft an
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implementing agreement whereby participants enter into aforma contract to carry out HCP obligations.
The Secretary must ultimately show that the implementing agreement incorporates al HCP conditions.

HCPs and supporting documents oftenfal short of necessary section 7 and 10 standards, for example,
because they are prepared by one consulting firm— inthe employ of take permit applicants—that may lack
the expertise or political independence necessary to craft acomplex and sound conservation plan. Also,
Fish and Wildife Service gaff responsble for writing the biologica opinion and section 10 findings, or
reviewingthe applicant’ simplementingagreement often have little prior knowledge of agivenHCP srategy,
only general knowledge of covered species biology and may not recognize the failure, for example, of a
complicated, legdidic implementing agreement to ensure the goplicant remains respongble for dl HCP
consarvation commitments.

Independent scentific and legal review of an HCP, both before and after program approva is likdy
to reduce these problems and contribute sgnificantly to the building of public trust by ensuring the program
hasfollowed arigorous scientific process, is congstent with legd requirements, and will accomplishstated
gods.

The results of the pre-program approva independent review should be provided as part of the public
review package of the draft HCP. A post-approval, periodic review and report to the public should be
provided at least once every 3 years and examine implementation of adl HCP components, progress
towards program goas and objectives, and provide recommendations for improvement.

10. Dr aft biological opinions,section 10findingsand implementing agr eements
must berdeased for public review and comment

Take permit gpplicants and the Service should consent to public review of important draft HCP
documents to build and maintain public trust. Draft documents which should be subject to public review
indude those addressing hiologica gods and objectives, preserve design, adaptive management and
monitoring, and speci es-by-species coverage review. Documents common to most HCPs should aso be
subject to public review, induding the draft biologicad opinion, draft section 10 findings, and draft
implementing agreement, among others.

Draft HCP biologicd opinions and Section 10 findings are sometimes released to permit gpplicants,

but dmost never to the public, expert scientists or others. Public review of these documentsisin no way
prohibited by the ESA, and will serve to improve the find documents.

C. HCP implementation funding must be assured

HCPs mug incdude an assured funding source for program implementaion. 16 U.S.C.
§1539(a)(2)(A)(iii). Thisrequirement is obvioudy centra to the success of the conservation srategy. In
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National Wildlife Federation, a Court invaidated a take permit for faling to ensure that promised
consarvation actions would be funded.® Yet many HCPs rely on uncertain funding sources such as
dlocations in future state or federa budgets, grants and future bond measures. HCPs aso often fall to
articulate pecific funding goals and objectives.

It is essentid that dl funding needs be clearly and specificdly identified in HCP documents o that the
amount of funding necessary to carry out promised measures may be assured. Assured funding will be
necessary to carry out the following HCP components and others over the life of the program:

New land acquisitions and other similar protections
Conservation management and monitoring

Contingency funding for changed or unforeseen circumstances
Periodic independent review

Administration

Funding must be provided up-front for al HCP components, prior to program approva. Wherethe
amount of funding necessary for conservation obligations exceeds that available at the time of permitting,
funding may be tiered to phases of development, with funding provided ahead of construction of each
phase. Funding for any long-term conservetion obligations should be placed in a trust for that specific
purpose.

d. HCPs must specify any harmful effects of per mitted take

HCPs mug specify dl harmful impactswhich will likely result from permitted take of covered species.
16 U.S.C. 8 1539(a)(2)(A)(i). For eachspecies, the HCP must: 1) specifically disclose how each aspect
of the HCP will affect species survivad and recovery prospects; 2) describe activitiesthat may result intake
of covered species; and (3) guartify the anticipated leve of take resulting fromal activitiesauthorized under
the plans. U.S. Fishand Wildife Service Habitat Conservation Planning Handbook at pages 3-12 - 3-14,
3-20. Thisandyss mugt include an evauation of the HCP'scons stency withany draft and fina recovery
plans and designated critica habitat for covered species.

Thisandyss mus dso evauate the likely short-term and long-termeffectiveness of each of the HCP's
proposed measures to minimize and mitigate incidenta take of covered species and provide scientific
support for why and how these measures will mitigate any sgnificant adverseimpactsto speciesto alevel
of indgnificance. HCP Handbook at page 3-19
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Theandyssmus be supported by complete and accurate basdine datainduding wildife and plant fidd
surveys, biology and hydrology scientific studies, population viability analyses, and other information to
provide scientific support for the environmenta impact andysis. HCP Handbook at page 3-10.

Currently, however, even the most detailed muitiple species HCPs only indlude percentages of the
amount of habitat which will be saved for a particular covered species. A few multiple species HCPs go
50 far asto include arough estimate of the amount of covered species habitat which will be lost under the
plan, but few present specific informationonthe number of covered species populations or individuas to
be lost.

Quantifying the extent of take of covered species under HCPs canbe difficult. Butitisentirdy possible
to specify the amount of take that will occur onsngle or few-property HCPs, asrequired by the ESA. For
multiple species programs where quantifying take may be mog difficult, HCPs must identify the amount of
habitat which will be saved for each species, but should also dearly identify the worst case take scenario,
eg. what is the maximum loss of habitat for each covered species that will be alowed, whét is the quality
of habitat where losses will be dlowed, how many losses of mgjor known populations and roosting Sites
will be permitted and how will their importance be determined, etc? A clear articulation of those limited
circumstances under which un-avoidable impacts will be authorized as permitted activities proceed must
aso beincluded.

e. HCP compliance must be monitored and the take permit revoked in the event of
non-compliance

The Secretary hasamandatory, non-discretionary duty to revokeany take permit where the terms and
conditions of the permit have not beenmet. 16 U.S.C. § 1539(2)(C). Thisisavital part of the Secretary’s
obligation to ensure conservation of the covered species.

A clear, enforceable, mechanismfor monitoring compliance must be established and provided for public
review as part of the draft HCP. Part of the compliance monitoring process should include a free flow of
information to the interested public. Nonethdless, the ultimate responsbility for implementation of
compliance monitoring fals soldy with the Secretary. The Secretary must discontinue issuance of take
permitsif the level of compliance monitoring for existing permits exceeds available resources.

f. The permitted activity must be incidental to an otherwise lawful activity

Take permits can only be issued for activities that are incidentd to an otherwise lawful activity. 16
U.S.C. §1539(a)(1)(B). This means that the Secretary cannot issue ateke permit for any activity thet is
in violation of any other law, induding, but not limited to, the Nationa Environmenta Policy Act, Clean
Water Act, Clean Air Act, Migratory Bird Treaty Act, Porter-Cologne Water Quality Act or any state
statutes. The Secretary and take permit applicant must carefully review the legdity of the permitted action
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to ensure that thisrequirement ismet.  If a any point the permitted activity violates the provision of any
law, the Secretary has a non-discretionary duty to revoke the take permit. 16 U.S.C. § 1539(2)(C).
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